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The following is a de-identified composite of real calls on confidentiality, privilege and custody   
issues made to the ACA Insurance Trust’s Risk Management Helpline, operated by Anne Marie 
“Nancy” Wheeler, J.D., an attorney licensed in Maryland and the District of Columbia. For 
specific legal advice, please consult your own local attorney. 
 
Question:  I am a licensed professional counselor and have worked on and off with a couple for 
several years. Initially, I saw the husband alone, and then saw the couple. Most recently, I 
counseled the wife. They are in the middle of a divorce and custody battle. The wife has 
requested all the records; can I turn them over? 
 
Answer:  Although clients typically have the right to access their records under both federal law 
(HIPAA) and state law, your question raises some complex issues. Even though you’ve most 
recently been in a counseling relationship with the wife, you still have a legal “duty” to the 
husband, who was your original client. In most circumstances, you can release the wife’s 
individual counseling records to her upon her written request.  However, you may be 
compromising your ethics and breaching confidentiality by releasing information to the wife that 
you obtained from the husband or learned during a joint counseling session unless you have 
written authorization of both or a court order. This breach could lead to a lawsuit, licensure 
board complaint or ethics complaint. You will need to carefully review your records to see 
whether you have information which pertains solely to the wife from her individual sessions, 
which you may release, and explain to her why you can’t release information from the joint 
sessions or the husband’s individual sessions.  
 
The wife’s attorney may cause a subpoena to be issued to compel you to appear at a deposition 
or court hearing and produce records. You cannot ignore the subpoena but you should take steps 
to preserve privileged communications (i.e., those confidential counselor-client communications 
which are protected by law). You should ascertain whether the husband’s attorney plans to file a 
motion to quash the subpoena or a motion for a protective order, which would lead to a hearing 
and then a court order from the judge regarding whether the information is privileged and if you 
must release it.  If the husband’s attorney refuses to file the motion but the husband does not 
wish to authorize release of any records pertaining to him, you may need to consult your own  
attorney, who may be able to file an appropriate motion, eventually leading to a court order. 
(Make sure your attorney is also aware of the 2005 ACA Code of Ethics, Section B.2.c.) You 
must usually comply with the judge’s order unless an immediate appeal is filed.   
 
One thing that you might do proactively at the outset of couples’ counseling is to explain, 
through your informed consent (oral and written), that if one party requests or subpoenas joint 
counseling records in the future, you would require written authorization of both parties or a 
court order. This may prevent one spouse from feeling “betrayed” that you would not voluntarily 
agree to testify and/or release information on that person’s behalf. If the party forgets that (s)he 
agreed to this, you would have the written informed consent document to review with the client 
at the time of the request or subpoena. You might also explain that your duty of loyalty is to the 
couple and you would have done the same thing if the other spouse had originated the request or 
subpoena.  
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Your question impliedly raises another issue: who is the client? Based on your description, it 
would appear that both husband and wife are, or were, clients at some point. The 2005 ACA 
Code of Ethics (Standard B.4.b.) states: 
 
 In couples and family counseling, counselors clearly define who is considered 
 “the client” and discuss expectations and limitations of confidentiality. 
 Counselors seek agreement and document in writing such agreement among all  
 parties having capacity to give consent concerning each individual’s right to  
 confidentiality and any obligations to preserve the confidentiality of information 
 known. 
 
If counseling roles change from individual to couples counseling or vice-versa, you must obtain 
appropriate informed consent from the client(s) and fully inform them of anticipated 
consequences to this change. (2005 ACA Code of Ethics, Standard A.5.e.) Making a unilateral, 
voluntary decision to testify or otherwise support one person in a custody dispute after having 
counseled both spouses could lead to serious client harm as well as a complaint against you, the 
counselor. 
 
Resources: 
2005 ACA Code of Ethics 
Wheeler, A.M. & Bertram, B. (2008). The counselor and the law: a guide to legal and ethical 
     Practice (5th ed.). Alexandria, VA: American Counseling Association. 
 


